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Abstract: Chile is part of the phenomenon of Environmental Constitutionalism developed in the 

Latin American region. Thus its Political Constitution contemplates the right of people to live in an 

environment free of contamination and establishes duties for the state regarding the law and the 

protection of the environment. However, this formula has been deficient, which warrants rethinking 

the issues related to the environment at the constitutional level. This work follows this path from 

the study of the constitutional reform projects currently in the National Congress to systematize 

analysis at the service of a change that is the basis for an adequate environmental legal framework, 

respectful of human rights human beings and that maximizes the protection of the environment. 
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1. Introduction 

Unlike other countries in the Latin American region, Chile has one of the oldest con-

stitutional texts and has suffered few modifications, even less in the treatment of the en-

vironment. In recent years, one of the central themes in Chilean society has been a consti-

tutional change for Chile, openly debated by academia and the political world, and has 

become a demand of the different social movements. 

The formula for the environmental issue in the current Constitution has been insuf-

ficient. From there arises the need to discuss how a new Constitution should be consid-

ered, a text that solves the problems already known, addresses the challenges of the 21st 

century, and adjusts to environmental standards that provide greater well-being to the 

inhabitants of Chile. 

Environmental conflicts in Chile have been diverse, and in recent years, they have 

become more evident. Even though progress has been made in creating a new institu-

tional framework in the matter, [1] this work is based on the premise that many of the 

pending challenges not only go through the modification or creation of laws, nor through 

adjustments in the lower levels of the legal system Rather, in the case of Chile, a profound 

change is required, which must necessarily arise from the Political Constitution of the 

Republic of Chile. 

Based on the above, a brief overview will be made of the evolution of environmental 

Constitutionalism and its incorporation in Latin America, its reception in Chile will soon 

be deepened to show some of its shortcomings. Finally, an exploratory methodology will 

be deepened in the constitutional reform proposals submitted to the National Congress. 

The main objective is to systematize the analysis of the reform proposals related to the 

environment [2,3] and to answer whether or not such reforms are sufficient for creating a 

basic environmental legal framework, respectful of human rights, maximizing environ-

mental protection, and responding to new challenges. Finally, it is hoped that some of the 

reflections raised here will help guide the discussion around an upcoming constituent 

debate. 

How to cite this paper: Shohani, A., 

Ataei, E., & Norouzi, N. (2021). Envi-

ronmental Constitutionalism in 

Latin America. Universal Journal of 

Social Sciences and Humanities, 1(1), 

54–66. Retrieved from 

https://www.scipublica-

tions.com/journal/in-

dex.php/ujssh/article/view/96 

 

Received: July 29, 2021 

Accepted: September 1, 2021 

Published: September 2, 2021 

 

Copyright: ©  2021 by the authors. 

Submitted for possible open access 

publication under the Creative 

Commons Attribution (CC BY) 

license 

(http://creativecommons.org/licenses

/by/4.0/). 

https://orcid.org/0000-0002-0887-3928
https://orcid.org/0000-0001-7342-2667
https://orcid.org/0000-0002-6475-507X


Ahmad Shohani et al. 2 of 13 
 

 

2. Environmental Constitutionalism in Latin America 

Today half of the constitutions in the world expressly or implicitly recognize the right 

to the environment as a fundamental right. However, approximately only a third of them 

contain procedural provisions applicable to environmental matters in association with the 

rights to information, participation, and access to environmental justice [1-3]. Much of the 

present is in Latin America. In this way, to show the constitutional changes related to 

issues related to the environment, we will begin by taking a panoramic look at the Latin 

American region. 

For Latin Americans, Environmental Constitutionalism is an expression that appears 

since 1972 as a legal, political phenomenon in which the Constitutions incorporated ideas 

about the protection of the environment and sustainable development, in line with the 

importance that the environment acquired at the level. international [4]. 

The inclusion of environmental regulations in constitutional texts is recent in history 

[5]. In general, most of the publications related to Environmental Constitutionalism indi-

cate as a key fact the United Nations Conference on the Human Environment (1972), 

which culminated with the Stockholm Declaration, which marked the beginning of a new 

stage in the development of Environmental Law at the international level, since for the 

first time the importance of the environment for man is made clear with broad consensus 

[6]. 

The Stockholm Declaration, from an anthropocentric perspective, recognizes the 

Earth as the home of humanity in the following way: “man has the fundamental right to 

(…) enjoy adequate living conditions in a quality environment that allows him to lead a 

dignified life ”(Principle 1 of the Stockholm Declaration on the Human Environment, at 

the United Nations Conference on the Human Environment, 1972). 

From there, it is a fact that the Constitutions in Latin America included the environ-

mental issue, starting with Panama (1972), Cuba (1976), Peru (1979), Ecuador (1979), Chile 

(1980), Honduras (1982), El Salvador (1983), Guatemala (1985), Haiti (1987), Nicaragua 

(1987), Brazil (1988) and Colombia (1991) [7]. 

Then, after the United Nations Conference on Environment and Development (1992), 

the idea of sustainable development was highlighted, stating that “Human beings are at 

the center of concerns related to sustainable development. They have the right to a healthy 

and productive life in harmony with nature ”(Principle 1, Rio Declaration on Environment 

and Development, 1992), and thus new States emerged that included environmental pro-

visions, while others were modifying them, such as Paraguay (1992), Peru (1993) Argen-

tina (1994), Dominican Republic (1994), Ecuador (1998) and Venezuela (1999). 

Varela (2013) describes how Latin American countries have moved firmly towards a 

sustainable development law in their Constitutions, through six phases on the constitu-

tionalization of sustainability, describing them in the following order: (1) the one that links 

the environment with public health, (2) collective environmental rights, (3) individual en-

vironmental rights, (4) environment concerning the right to life and its quality, (5), incor-

poration of sustainable development, (6) Constitutions of the XXI century, in which sus-

tainability is transformed into a right and duty, among which Ecuador (1998), Venezuela 

(1999), El Salvador (2000) and Uruguay (2004) stand out, and finally, a seventh stage 

would be forming of strategic environmental assessment at the constitutional level [8]. 

Today an eighth phase could even be added based on a paradigm shift, as would 

happen with the biocentric perspective, clearly identified in Ecuador and Bolivia. Both 

Constitutions are the most recently reformed in Latin America and were the result of con-

stituent assemblies. The Constitution of Ecuador (2008) and that of Bolivia (2009) have 

innovated with concepts, such as “good living” or “living well” and associated rights, 

overturning the traditional anthropocentric vision, establishing a new man-nature rela-

tionship, by which nature or Pachamama is the subject of rights, and has the right to have 

its existence respected, to the maintenance of its life cycles, among others. 
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As for the Law, the meanings of the right to an environment at the constitutional level 

are varied. In Argentina and Bolivia, the right to live in a healthy and balanced environ-

ment is contemplated. In Brazil, both its National Constitution and each state refer to the 

right to an ecologically balanced environment. In Colombia, everyone has the right to a 

healthy and ecologically balanced environment. Paraguay has the right to a healthy envi-

ronment. In Peru, there is the right to enjoy a balanced and adequate environment to de-

velop people’s lives. Although Uruguay does not expressly recognize the law, it declares 

the protection of the environment of general interest, recognizes it as a legal asset, and 

integrates it into a national policy. Venezuela establishes an individual and collective right 

to enjoy life and a safe, healthy, and ecologically balanced environment [8, 9]. 

The evolution of a Right to a healthy or adequate environment with a human rights 

approach has been incorporated into national legal systems. However, in Latin America, 

there are particularly relevant common patterns such as the economic pressures suffered 

by some States, the permanent extraction of natural resources and their limited nature, 

activities such as mining and logging are increasing, conflicts between large companies 

and communities persist Added to this are the so-called “sacrifice zones4”. Likewise, the 

effects of climate change are already present and are increasing. All these are some of the 

problems that strongly threaten the rights of people, and in general, the life of ecosystems. 

3. Reception of the right to the environment in the Chilean Constitution 

The current Political Constitution of the Republic of Chile, better known as the 1980 

Constitution, was approved by plebiscite and promulgated during the military regime, 

entering into force in 1981, and is the first in the history of Chile to incorporate the envi-

ronmental issue, this It was enshrined in Chapter III: “On Constitutional Rights and Du-

ties.” Its article 19 N ° 8 provides: 

The Constitution assures all people: The right to live in a pollution-free environment. 

The state must ensure that this right is not affected and protect the preservation of nature. 

The law may establish specific restrictions on exercising certain rights or freedoms to pro-

tect the environment (Political Constitution of the Republic of Chile, 2005). 

In addition, article 20, second paragraph, provided protection when the indicated 

right is affected by an arbitrary and illegal act attributable to a specific authority or person. 

Such provisions were unharmed for more than 20 years. It was only in 2005 that the 

Constitution was amended through Law 20,050, introducing modifications to various ar-

ticles5, among others to article 20, second paragraph, replacing the expression “arbitrary 

and illegal act” by “illegal act or omission” (Political Constitution of the Republic of Chile, 

2005). 

3.1. Consecrated law 

The Constitution does not contemplate a right to the environment itself but rather 

people to “live” in an environment free of contamination. People are the holders of this 

right and only those who could be affected. Three perspectives (broad, restrictive6, and 

eclectic doctrine) have followed the Chilean courts regarding content. However, it has 

been the broad perspective that has been established in the most recent jurisprudence. In 

general, the discussion about the content has waned with the publication of Law 19,300 

on General Bases of the Environment in 1994, since key concepts were established, these 

are the environment8 and the pollution-free environment, among others. 

The broad perspective considers the environment in two senses, one as an ecosystem 

or in terms of the variety of elements that make it up [9]. The negative of this vision is that 

it expands the area of influence of the law, and with it, some argue that the environment 

is everything, and at the same time nothing, given the impossibility of particularizing each 

element that makes it up. 
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Ultimately, Article 19 N ° 8, which claims that people can live in a pollution-free en-

vironment, would be a commitment that the Constitution could not ensure [9, 10] and that, 

according to its legal definition, it is 

that in which the pollutants are in concentrations and periods lower than those likely 

to constitute a risk to the health of people, the quality of life of the population, the preser-

vation of nature, or the conservation of environmental heritage (Law 19,300, 1994, art. 2, 

letter m.). 

The disadvantage of the concept lies in: first, because of the scientific uncertainty of 

the risk or damage, it has been estimated that certain substances do not violate the guar-

antee; secondly, the same has happened because certain levels of pollutants are not stipu-

lated by regulation; And, finally, it must be understood that sometimes the law could not 

only be affected by pollutants but also due to being overexploited environments. 

3.2. Duties of the State concerning the environment 

Regarding the generic duties imposed by the norm of article 19 No. 8 to the State of 

Chile is to ensure that the right to live in an environment free of contamination is not 

violated, for which people are endowed with the action contemplated in article 20 subsec-

tion 2; and the duty to protect the preservation of nature. To the previous two, a third duty 

of the state is added, to protect the environment, independently of fundamental rights. 

All these would be framed according to Galdámez in what is known as the precautionary 

and landscape protection principle, although in reality, they are only implicitly present 

[11, 12]. 

It is even implicitly possible to give rise to a fourth duty of the state if the constitu-

tional mandate of Article 1, paragraph 4 of the Constitution, by which the state must give 

security to its population, which could be extended according to Garrote to environmental 

safety, so as not to put people’s survival and quality of life at risk. 

Now, following the Law of General Bases of the Environment, “preserving” is un-

derstood as the set of policies, plans, programs, norms, and actions destined to ensure the 

maintenance of the conditions that make the evolution and development of species possi-

ble and of the country’s ecosystems (Law 19,300, 1994, art. 2, letter p.), which has generally 

been translated into the basis for the declaration of new protected areas or species, and 

not in duty to seek environmental prevention damage, or in cases of damage, tend to re-

pair it. 

In turn, the law defines “conserving environmental heritage” as the rational use and 

exploitation or repair, where appropriate, of the components of the environment, espe-

cially those of the country that are unique, scarce, or representative, to ensure its perma-

nence and its capacity for regeneration. In this way, it is confirmed that the duty to pre-

serve would not be aimed at prevention and repair. Otherwise, the State of Chile should 

“protect” because plans and programs are carried out to maintain ecosystems. 

3.3. Environmental protection resource 

Some time ago, an attempt was made to reform subsection 2 of article 20 to eliminate 

the “e” between arbitrary and illegal, and thus avoid a double requirement to admit the 

protection action, but this did not happen, since after the reform by Law N ° 20,050 of 

2005, the word arbitrary was eliminated. This, for Soto Kloss (2007), is “an ineptitude of 

proportions, which even contradicts the very meaning of what is to pollute” [13], hinder-

ing the possibility of filing a protection appeal since it would only proceed in the face of 

illegalities. 

 

As a result of the preceding, the classical jurisprudential criteria have been insuffi-

cient to resolve the cases of projects subject to environmental authorization, in terms of 

the illegality that gives rise to the appeal, since it must be sufficiently serious and of an 



Ahmad Shohani et al. 5 of 13 
 

 

exceptionality that deserves to reestablish the empire of the right to replace the Environ-

mental Courts 9. Today the latter, created by Law 20,600 of 2012, is in charge of resolving 

disputes about environmental qualification resolutions issued by the competent author-

ity, which suffer from the vice of illegality. 

In this sense, regarding the origin of the protection appeal in the case of decisions 

issued by the Chilean environmental authority, the Supreme Court has been emphatic, 

stating that the filing of the protection appeal is without prejudice to the other rights that 

may be asserted Before the competent authority or courts, it cannot be overlooked that 

after the enactment of Law 20,600 (2012), which created the Environmental Courts, these 

are the ones called to hear the environmental disputes under their jurisdiction (Mayor of 

Calera de Tango with the Environmental Assessment Service, 2018, Considering 12), ar-

guing that such disputes must be resolved at the headquarters of the new institutionality 

so that the protection recourse filed in the Courts of Appeals has been limited. 

On the other hand, it must be recognized that, since natural persons are those affected 

by a violation of 19 No. 8, only they could resort to protection action, since they, that is, 

men and women, are the owners11, although in practice they are It has allowed both nat-

ural and legal persons to appeal for protection. 

Although before there was discussion regarding the ownership of the resource [13, 

14], today the Supreme Court has held that “the trend of comparative law is the overcom-

ing of the individualistic view of the legitimizing interest, a circumstance that is especially 

sensitive in matters such as protection of the environment, and others.” In this regard, he 

explains that ownership “does not correspond to a single citizen, but must be attributed 

to a community as a whole” (Sociedad Química y Minera de Chile SA with the Environ-

mental Assessment Commission of the Tarapacá Region, 2015). In this way, the broaden-

ing of the meaning and scope of ownership of provision 19 No. 8 and its protective action 

is observed. 

Likewise, it is argued that the right contemplated in article 19 No. 8 is a Human Right 

of a collective nature, of a third-generation that protects diffuse interests, and that it would 

correspond to all people or the community [15]. The preceding does not imply that it can-

not coexist with individual interests. Thus, they can be exercised individually, although 

their collective defense would be more convenient13. 

3.4. Restrictions on other rights 

It happens that the right recognized in article 19 No. 8 collides, not infrequently, with 

the property right (19 No. 24) and the right to develop any economic activity (19 No. 21). 

And although the Constitution establishes that by law, specific restrictions may be estab-

lished on the exercise of certain rights or freedoms to protect the environment, it states in 

its article 19 No. 26 that rights cannot be affected in their essence, nor impose conditions 

that prevent their free exercise, which translates into the problem of solving how far such 

restrictions can be imposed in favor of the environment. 

The answer for Bermúdez is that the provisions of regulation 19 N ° 8 subsections 2, 

establishes a constitutional mandate in favor of the environment in charge of the legisla-

tor, however for others such as a study considered the Constitution when protecting the 

environment is not done in a very decisive way, since only through the law would it be 

possible to restrict other rights, restrictions that must also be specific, so that it is precisely 

the rights with economic content that are hardly limited[17]. 

As for the property right, this may be limited because of the social function of prop-

erty, and only through a law founded, either in the general interests of the nation, national 

security, public health, and conservation of the environmental heritage. Again, the envi-

ronmental limitation of property rights is not so decided since it now uses the concept of 

conservation and not preservation, despite the scope already seen. 
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Although it is not frequent, other rights could be restricted, among them the freedom 

to work and acquire all kinds of goods, except those that nature has made common to all 

men, these only in an exemplary way [18]. 

4. Environmental constitutional reform 

From 2008 to 2018, six bills have been entered into the National Congress to reform 

the environmental issue in the Constitution. The six listed below will be reviewed, but 

with emphasis on the 06 of March 2018, because it proposes not a partial reform, but a 

new Constitution: 

Bulletin 5730-07 of the 17 of January 2018, which seeks to modify the second para-

graph of article 20 of the Political Constitution of the Republic in matters of origin of the 

protection resource regarding the right to live in a pollution-free environment. This is in 

process and was entered by motion. 

Bulletin 6004-07 of the 31 of July 2008, to modify the second paragraph of article 20 

of the Political Constitution of the Republic, establishing that the environmental protec-

tion appeal has the character of popular action, in the terms indicated in-process and en-

tered by motion. 

Bulletin 7659-12 of the 17 of May 2011, draft constitutional reform related to plebi-

scites on environmental matters. It was archived and is not pending. 

Bulletin 10486-07 of the 23 of December 2015, to reform the Constitution to create the 

Ombudsman for the environment in process and entered by motion. 

Bulletin 11387-07 of the 16 of August 2017 incorporates the precautionary principle 

in regulating the right to live in a pollution-free environment. Entered by motion and 

pending. 

Bulletin 11617-07 of the 06 of March 2018, Constitutional reform project, entered by 

presidential message. 

Finally, three new projects have been presented. These are Bulletin 12653-07 of the 

year 2019, which establishes the duty of the state to protect the maritime spaces that it 

indicates to contribute to the care of the environment, Bulletin 12711-07 of 2019, which 

modifies the Fundamental Charter to establish the duty of the state to promote the devel-

opment of smaller companies, whose production processes and products favor the use of 

non-conventional renewable energies, or promote a pollution-free environment, and fi-

nally, Bulletin 13206-07 of 2020, which modifies the Fundamental Charter to impose on 

the state the duty to promote and facilitate citizen participation and access to information 

for all people, in matters related to the environment. 

4.1. Modifications to the Protection Resource 

 

Currently, the protection remedy proceeds in favor of those who, due to arbitrary or 

illegal acts or omissions, suffer deprivation, disturbance, or threat in the legitimate exer-

cise of the rights and guarantees that the Constitution establishes, however, the protection 

resource in favor of the Right to Living in a pollution-free environment is more limited. 

Only proceeds due to illegal acts or omissions, so Bulletin, 5730-07, tries to expand the 

field of its application so that it is also brought against arbitrary acts. It is known that even 

legal decisions can be arbitrary, undermining the right to a healthy environment. 

During 2008, Bulletin 6004-07 was also presented, which, unlike the previous one, is 

based on the fact that for a long time, the environmental protection resource did not have 

broad active legitimacy, so this project intends to modify the second paragraph of Article 

20 as follows: 

In this case, the action may be filed by any person who resides in the commune where 

the action or omission that affects the right mentioned above occurs or by organizations 

whose field of action is aimed at the defense and preservation of the environment. 
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Remembering that in practice, the criteria for active legitimation have been broad-

ened, it would make no sense today to opt for the eclectic doctrine - of the adjacent envi-

ronment - through this bill since it also limits the range of involvement at the local level. 

4.2. Plebiscites on environmental matters 

Bulletin 7659-12 seeks to introduce a new subsection to Article 19 No. 8, so that, in 

the face of large projects or activities likely to cause great environmental impact, a plebi-

scite can be called so that citizens can pronounce on whether they are in favor of a project 

or not, to ensure the right of the people and, on the other hand, to promote the duty of the 

state to protect the environment. Although it is archived and its processing is not ongoing, 

it is relevant and innovative, since if approved, this would be a strong tool for direct par-

ticipation of citizens in environmental matters; however, it should be noted that Chile has 

little experience in plebiscites[18, 19]. 

On the other hand, Chile has an institution in charge of evaluating projects that cause 

environmental impact. This is the Environmental Assessment Service, a decentralized 

public body whose management evaluates each project by different competent public en-

tities. Although it has shortcomings that deserve to be corrected, Said institutionality is 

the path that Chile chose and that it has been developing for a decade[20]. 

Some conflicts that arise with this project are: The geographical scope indicated for 

which environmental plebiscites would be considered would assimilate them to commu-

nal plebiscites, leaving aside intercommunity, and there are even projects that have a re-

gional and interregional scope. Likewise, it does not consider a relevant factor or measure 

on which projects should be plebiscite so that it would imply submitting every project to 

two systems: environmental evaluation and plebiscites, without harmonizing both sys-

tems, and requiring large financing costs [21]. 

Plebiscites on environmental matters are not part of the already created environmen-

tal institutions. They could even be counterproductive, playing in favor of other rights 

and with significant and irreversible losses to the environment. 

4.3. An environmental Ombudsman 

This Bulletin, departing from the anthropocentric vision so far followed by Chile, is 

based on the deepening of the protection of the environment and the rights of nature. It is 

the same project that, citing jurisprudence of the Inter-American Court of Human Rights, 

maintains that “there is an undeniable relationship between the protection of the environ-

ment and the realization of other human rights” (Case of Kawas Fernández vs. Honduras, 

2009, Considering 184), suggesting that: 

nature, where life is reproduced and carried out, supposes respect by all people for 

their existence and maintenance and regeneration of their life cycles, functions, and evo-

lutionary processes, (…) rethinking the question of the rights of non-human entities[20, 

21]. 

Based on the preceding, this project proposes creating a body called Defense of the 

Environment, which deepens the state’s duty to protect the environment with responsi-

bility for future generations, promoting respect for all the elements that make up the eco-

system. And that in addition, in cases where there is a loss, decrease, or impairment to the 

environment or its components, it is prone to its repair. 

Without modifying the provisions of article 19 No. 8, this project attempts to intro-

duce a new chapter to the Constitution, one that gives rise to an autonomous body with 

legal personality under public law and its assets, which ensures both environmental rights 

and guarantees of the Political Constitution of the Republic, as well as international trea-

ties in force and ratified by Chile, assuming this new institution the defense of the envi-

ronment, in addition to urging the state to request advisory opinions from the Inter-Amer-

ican Court of Human Rights, concerning the application of treaties. 
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Similarly, to protect people’s rights, it is assigned a role in preparing recommenda-

tions, opinions, reports, and evaluations on national policies, and even contemplate me-

diation functions between affected people and institutions or companies responsible for 

the environmental disturbance. 

Although there is no agreement on the fundamentals set out in the project, it can also 

constitute a favorable and effective tool for protecting the environment and people’s rights, 

especially by facilitating access to environmental justice in environmental matters. 

4.4. Precautionary principle and article 19 No. 8 of the Constitution 

This project adds a new paragraph to Article 19 No. 8; the proposal is When there is 

a risk of serious or irreversible damage to the environment, the lack of scientific certainties 

should not be argued by the State bodies as a reason to postpone the adoption. Effective 

and efficient measures to prevent its degradation. 

Currently, there is no legal norm that expressly includes the precautionary principle. 

However, likewise, the judiciary, hearing environmental issues, has resorted to principles 

of environmental law, thus, for example, in the 2019 judgment, the Supreme Court bases 

its decision through the precautionary principle and preventive measures as guiding ele-

ments, in attention to the lack of elements of judgment to determine the precise causes 

and effects of pollution episodes and given the urgency of protecting the fundamental 

rights of people (Various Appellants with private companies, State, various Public Insti-

tutions and the State of Chile, 2019, Considering 38 and 44) [22]. 

Although it should be noted that the above is not something common, and neither is 

the harmonization of International Treaties with current law. There is also a great delay 

in the internal implementation of the commitments and obligations acquired by Chile 

through International Law [23]. 

In this sense, the inclusion of the precautionary principle at the constitutional level 

would constitute a tool of unquestionable value in favor of the environment and people’s 

rights, providing a guideline for the courts’ actions in the resolution of controversies trans-

versely for the state. 

Finally, it should be noted that the precautionary principle has been expanded, and 

nowadays, it not only operates in the face of the risk of serious or irreversible damage but 

has also begun to demand a pattern of behavior, applicable across the entire Administra-

tion and society, promoting the integral protection of the environment under the expres-

sion of a dignified life [24]. This last aspect is not covered in the indicated project. 

4.5. Constitutional reform project 

This project was presented to the National Congress through the message of the Pres-

ident of the Republic of the time and not only tries to modify the environmental issue, but 

it is a total reform to the Constitution that arises from a long process in which the citizens 

by For the first time in the history of Chile, it participated in its first stage. 

The Reform process considered three moments: the Encounter, the Deliberation, and 

the Sovereignty. The Meeting referred to the participatory phase and consisted of citizen 

participation at the local, provincial, and regional levels, a process with transparency, in-

clusion, and the absence of political bias. In this first stage, 204,402 people participated, 

Chileans or foreigners residing in Chile over 14 years of age. The Deliberation consists of 

the discussion on the constitutional contents in the headquarters of the National Congress. 

Finally, the last stage, Sovereignty characterized by a plebiscite ratifying the constitutional 

change. This project is in Congress, but the discussion around it has not yet taken place[22, 

23]. 

4.5.1. Citizen bases before the project 
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The environmental issue was present in the discussion generated in the three levels 

that included citizen participation. Likewise, according to the participation figures 

reached, the Organization for Economic Cooperation and Development (2017) classified 

the process as successful[23], so it is interesting to look at how citizens’ deliberated what 

was collected in the project. 

The participatory stage was carried out during 2016 through individual electronic 

consultation and citizen dialogues, ending at the beginning of 2017 after special consulta-

tion with indigenous peoples. Then, with the observations made by the citizens, the re-

sults were systematized by a Committee created for this purpose, which produced a Re-

port whose results were the input for the Government to prepare a draft of the new Con-

stitution; the latter was presented on the 06 of March 2018. 

According to the Executive Report of the Systematization Committee (2017) 21 of the 

citizen participation process, the following was obtained in environmental matters: 

Scope of values and principles: The one that reached the greatest consensus was re-

spect and conservation of nature or the environment, occupying fourth place in individual 

consultation; then the justice, equality, and democracy. In the local self-convened meet-

ings (ELA), it held third place; in the provincial councils, it reached the fourth position; 

and fifth in the regional councils. In these instances, in general, the idea of environmental 

protection is affirmed as a foundation for life, and an allusion is made to conserve for 

future generations in harmony with sustainable development. In regional councils, it is 

even considered a Human Right[24]. 

Scope of rights: In the individual consultation, ELA, provincial and regional councils, 

the right to the environment is in sixth and seventh position. As a forced idea, the right to 

enjoy a healthy, pollution-free, and sustainable environment is proposed. 

Scope of duties and responsibilities: In the individual consultation, ELA, provincial 

and regional councils, the environment had greater consensus, occupying the first and 

second place, and the possibility of its inclusion is considered as a duty of citizens[25]. 

4.5.2. Approaches to the environment in the Draft Constitution 

The new Constitution project contemplates the right to the environment in the same 

terms as the 1980 constitutional text, but now in article 19, number 11, how the term “pol-

lution-free environment” was seen leaves aside those violations that are not due to pollu-

tion cases. Although the term could be endowed with the same content as that of a 

“healthy,” “adequate,” “healthy” environment, among others, making them synonymous, 

the truth is that this vision of the environment, nor was what was expressed by citizens 

accepted. In this sense, a future project must include a Law that emphasizes that people 

enjoy an environment compatible with a healthy life and that broadens the idea that eco-

systems have an ideal or favorable state in which it can be carried out and developed. Life 

in its many manifestations[26]. 

As for the term “ecologically balanced” or simply “balanced,” they do not seem ad-

equate since ecosystems, especially natural ones, are not static and are constantly subject 

to internal or external forces by which they try to adapt, without implying a balance; The 

term “safe environment” in turn would not be correct either, since it is difficult to speak 

of security in the case of natural or artificial ecosystems; and even more inappropriate 

may be the word “protected,” which would lead to something even contrary to the sus-

tainable development that the project intends[27-30]. 

The healthy expression environment has a broad consensus in other Constitutions. 

Still, following the literality, it would allude to a state that only links it to the environment 

itself, and indeed there are healthy environments, which could be unhealthy and incom-

patible with the life of the human being. In any case, a healthy, healthy, or adequate envi-

ronment imposes a higher standard than the current one. 

There is no proposal to modify the text of Article 19 No. 8 if pertinent innovations are 

observed that should be specified and distributed in other project provisions [31]. 
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A first inclusion is in article 3, by which: 

The state is at the service of the people, and its purpose is the common good, for 

which it must create the necessary conditions for the integral and sustainable develop-

ment of the community and its members, fully respecting, and with fiscal responsibility, 

the rights and guarantees that this Constitution establishes [24, 25]. 

In turn, this article establishes the duties of the state, one of which is to create the 

necessary conditions for the integral and “sustainable” development of the community 

and its members. On the other hand, the protection of the environment and the historical 

and cultural heritage is added as a specific duty. 

The addition of a special duty of the state regarding the protection of the environment 

in chapter I on Bases of Institutionality leaves behind the discussion about whether pro-

tecting the preservation of nature is a duty or only reflects the good intentions of the state 

by creating policies, programs and plans in favor of the environment[32-35]. 

Regarding the inclusion of sustainable development, this is a concept that reaches 

great consensus at the international level and is key to achieving the common good to 

which a State must strive [26], and which consists of the possibility of satisfying social-

economic needs, of cultural diversity and a healthy environment of the present, without 

compromising the expectations of future generations. 

In the citizen dialogue before the drafting of the project, the idea of conserving for 

future generations was raised so that, although it is implicitly possible, it is possible to 

make some connection to it with sustainable development. 

The protection that the State grants to human rights and the environment through 

the direct protection of nature and its resources for future generations is key for the ex-

tension of life and the state. So, although the inclusion of sustainable development may 

be positive, an extensive interpretation should not be made in favor of future generations 

since the current interpretation of constitutional precepts is already concise; it is applied 

in the same way. 

On the other hand, regarding the incorporation of sustainable development into a 

Constitution, the criticism arises that this may be unfavorable since development together 

with the rights paradigm creates a utopian framework of response to the environmental 

crisis, in which It is intended to keep the promise of better living conditions in terms of 

consumption capacity and a growing satisfaction of human needs. This model is deepen-

ing, without materializing, and that has not proven to have the transformative capacity, 

nor does it seem to promote regulatory innovations that address the problems and chal-

lenges that arise [27]. 

A second inclusion is present in article 4 of the project, which recognizes respect for 

the rights guaranteed in the Constitution and in international treaties ratified in Chile, 

making special mention of the Universal Declaration of Human Rights of 1948 and adding 

that the organs of the state must reconcile such rights with those of the Constitution, which 

constitutes a direct mandate to the judiciary for their application. 

A Constitution largely defines the criteria by which the legislator must abide and the 

limits that judges must adhere to when applying current legislation [28], which should 

include international treaties as a source of law. The above would constitute significant 

progress. 

The State of Chile has been active and participant in different instances in the inter-

national arena, 23 and if it aspires to become a developed State, it must seek sustainable 

ways to achieve this for the well-being of its population, incorporating what is contained 

in the treaties signed by Chile. 

Regarding the limitations to property rights derived from its social function, the same 

conditions are described, that is, as required by the general interests of the nation, national 

security, public utility and health, and the conservation of environmental heritage, but the 

latter is modified to “the conservation of heritage and environmental sustainability” 24. 
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It should be noted that this latest Bulletin presented faithfully collects what is ex-

pressed by the public, in that the protection of the environment does not correspond only 

to the state, but to every person, according to what is stated in Article 22 of the project, in 

which it is explicit that all people have to protect and conserve nature and the historical 

and cultural heritage. 

Regarding the protection resource, it is stipulated in such a way that it does not dis-

tinguish between fundamental rights, since anyone who considers such rights injured 

could appeal for this, either by arbitrary or illegal acts, caused by any person or institution, 

be it private or public, -a situation not contemplated in the current Constitution-, however, 

omission cases of omission. 

A fact that makes the difference between the appeal for protection in this draft Con-

stitution derives from the possibility of filing in any ordinary court, and that, from what 

was resolved in the first instance, an appeal is no longer made to the Supreme Court, but 

to the Court Constitutional, which somehow completely changes the scheme so far estab-

lished in the matter. 

Although the latest reform bill entered standardizes the protection resource and 

opens it to the entire catalog of constitutional rights in Article 19, it leaves them to the 

ordinary courts, which is favorable in terms of access to justice; however, the objections 

regarding the preparation of ordinary court judges in environmental matters and the de-

ficiencies of the current procedural system. 

It is valid that both natural and legal persons can appeal for the guarantee. However, 

it must also be clarified that the protection action is contemplated against violations of 

fundamental rights, and therefore, it should not be used as a tool to protect the environ-

ment itself. The current Political Constitution of Chile does not establish collective actions 

in favor of the environment, and this is something that the New Constitution Project did 

not carry out, and that should be present in a 21st century Constitution. In this sense, there 

remains a great void, and that would make the need for special actions in favor of the 

direct protection of the environment much more evident, giving rise to the preventive 

principle that should govern in the matter. 

5. Conclusion 

After the brief tour of Environmental Constitutionalism in Latin America, which pro-

gressively and after the Stockholm Conference has been introduced in the Constitutions 

of the region’s States, people’s right to the environment is established. However, greater 

consensus reaches the terms right to a healthy and balanced environment. The Political 

Constitution of the Republic of Chile adhering to Environmental Constitutionalism with 

its article 19 No. 8 differs from other Latin American Constitutions in its wording since 

only in Chile is it alluded to a pollution-free environment. The said provision has not been 

modified since its establishment, and, as was made explicit, some aspects merit reformu-

lation both by people and the environment, without thereby tending to a biocentric vision. 

Although some of the environmental reform projects contain favorable aspects, none pro-

pose another way of enshrining the law, nor do they propose substantial reforms alone or 

integral to the environmental question. 

The project of an Environmental Defender is relevant for creating an autonomous 

body with a direct role in the protection of people’s rights, as well as of the environment 

itself, intervening in risk situations and proposals for effective reparation when the dam-

age has occurred. Likewise, the bill that introduces the precautionary principle deserves 

to be present in the debate, which being in express form would allow its direct application 

by the courts and all organs of the Administration. The last revised project proposes a 

total reform to the Constitution, and in general, it is positive in the environmental field, 

for having collected at least in part, some ideas raised in the citizen dialogue before its 

drafting, mainly regarding the duties shared by the state and people. The idea of extend-
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ing the environment to another chapter of the Constitution, such as the Bases of Institu-

tionality, is beneficial since this is central to the following. Likewise, the incorporation of 

the special duty of protection by the state reinforces what is already present in the chapter 

on Rights and Duties, and the term sustainable development would at least be in harmony 

with what is advanced in the international arena and following the Declaration of Stock-

holm and Rio, as seen. 

However, the text of the last revised Bulletin is still insufficient regarding other duties 

of the state, such as prevention, to tend to mitigate or repair in the case of damage, so that 

if negative environmental impacts or damage occur, interfere as little as possible with 

people’s quality of life. The standard regarding the right to free from contamination is not 

exceeded, nor are actions taken to defend the environment itself. Conserving for future 

generations was omitted, which as a duty could drive the formulation of effective envi-

ronmental policies, thus approaching to specify better environmental standards that are 

in harmony with human rights, especially the right of people to enjoy a Such an environ-

ment that allows the quality of life that citizens aspire to, making way for the common 

good that the Constitution intends. 

Ultimately, strengthening the environmental issue at the constitutional level is key. 

And although one is in favor of a new Constitution, even with greater citizen participation, 

substantial improvements can also be made through partial reforms. It is essential to un-

derstand that the environment plays an essential role in life in its many manifestations, 

and therefore deserves special protection, which is not observed in constitutional reform 

projects. Almost forty years ago, a great step was taken by stimulating people’s right to a 

pollution-free environment in the Political Constitution of the Republic of Chile. However, 

the passage of time has shown that the constitutional environmental issue requires better 

treatment. A Constitution must be an engine for the protection of fundamental rights and 

considering the need for a constitutional change in Chile personally, and it is also time to 

rethink the environmental issue and achieve a text decided to protect the rights of people 

and the environment. Finally, the elements raised here are worth keeping in mind given 

the current situation, direct a future and forthcoming Constitution for Chile. 
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